By Sam Meziani

Many of our employees are paid for on-call time. Does this time The bottom line: on-call time counts for FMLA eligibility if it
count for eligibility under FMLA? is spent predominately for the employer’s benefit. The more restric-
tions an employer puts on an employee’s activities during on-call
time, the more likely it is that the time will count towards eligibility
If you have ever heard the phrase “it depends” from a lawyer, for FMLA leave.

you are about to hear it again. Actually, you are going to
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hear it either way.

Whether paid on-call time counts toward an employee’s FMLA
eligibility depends on whether the on-call time is spent primarily for the

company’s benefit or the employee’s benefit. A recently issued decision

by the federal Court of Appeals with jurisdiction over Utah and several
surrounding states makes this point and provides an example. In this

decision, the appellate court held that an airline pilot’s on-call time

. did not count as hours worked for FMLA-eligibility purposes because,
it concluded, the on-call time was not spent primarily for the benefit
of the airline. The pilot had argued that her paid on-call time should

count towards FMLA eligibility because, during that time, she was pro-

hibited from drinking alcohol and required to be available by telephone

and to report to the airport within one hour of a call from the airline. Hnd n“t Ilnw tarneted advertising

The pilot contended that these restrictions prevented her from making

or attending doctors’ appointments for herself or her children, going Ban I]r"d“ce real, measuranla
scuba diving, or taking her children on field trips. Thus, she argued, res“lts tnr yn“r nrganizatinn

her on-call time should count toward FMLA eligibility.

The court noted that employees are eligible for FMLA leave if
they have worked for their employer for at least 12 months, and at t“ Iearn mnra:
least 1,250 hours over the previous 12 months. The court then ex-
plained that on-call time counts toward FMLA eligibility if it satisfies
Fair Labor Standards Act criteria for determining compensable hours A nall 1 .8““.639. "485
wo.rked. A~lthoAugh court.s will conélder a range of factors. in @ak1ng or visit us online at:
this determination, the primary test is whether the on-call time is spent .
predominately for the employers’ benefit or for the employee’s. In the www.newslettersink.net
case of the pilot, the appellate court concluded that her activities dur-
ing her on-call time were not sufficiently curtailed so as to make the
on-call time predominately for the benefit of her employer. Basically,
the pilot was free to make what use of her time as she wished, so long
as she remained sober and ready to report to the airport within one

hour of being called. @ NeWS I e“'erSI n kw
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