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Our company’s employment manual has a section on salary 
confidentiality that says that employees are not allowed to 
discuss their salary or other compensation with other em-
ployees.  Is this restriction on employees allowable?

In short, no. At one time, it may have been consid-
ered taboo for employees to discuss salaries with col-
leagues, and many companies had policies explicitly 

banning employees from discussing pay.  However, salary discus-
sions among employees is protected by the National Labor Rela-
tions Act (NLRA), and recent decisions by the National Labor 
Relations Board (NLRB) reiterate the NLRB’s continued protec-
tion of  employees who discuss compensation with their fellow 
employees.

     Some employers may mistakenly believe that the NLRA ap-
plies only to unionized employees.  However, various provisions, 
including the prohibition on employer rules that forbid employees 
from discussing salary, apply equally to union and non-union em-
ployees.  Therefore, companies that prohibit employees from dis-
cussing salaries may find themselves defendants in an NLRA ac-
tion.  For instance, one bank that took action against employees for 
discussing salaries was required to reinstate the affected workers 
and was held liable for back pay and attorneys’ fees.  The bank was 
also required to post a notice to all employees disclosing the unfair 
labor practices charge and the rescission of  the policy.  In addition, 
companies that foster a culture of  secrecy and non-disclosure may 
be susceptible to pay discrimination charges brought by the Equal 
Employment Opportunity Commission (EEOC).  If  the EEOC 
believes a company is discouraging employees from talking about 
salaries because similarly-qualified employees of  a particular race, 
nationality, gender, or other protected class are paid less than their 
peers, the company may find itself  defending a costly and embar-
rassing lawsuit.  In short, a company’s best bet may be to educate 
employees about its compensation system and salary ranges for 
different jobs, rather than to try to prevent inevitable disclosures 
from occurring.

I read some time ago that employees have the right to have a 
coworker present at a meeting where they may be disciplined 
or terminated.  Is this correct?

The right of  an employee to have a coworker present 
at an interview that the employee reasonably believes 
may lead to discipline is commonly known as the 

“Weingarten” right.  This right was established for union employ-
ees in 1975.  From 2000 to 2004, the NLRB held that both union 
and non-union employees alike had Weingarten rights.  However, 
in a 2004 decision, the NLRB reversed its stance and held that the 
Weingarten right does not extend to non-union employees.  The 
NLRB reasoned that in a non-union workplace, coworkers do 
not represent the interests of  the entire workforce in the way they 
do in a unionized workplace.  In addition, in contrast to a union 
representative, a coworker in a non-union workplace is generally 
unskilled in labor matters, and likely will be chosen due to a per-
sonal relationship with the other employee, which may impede the 
investigation, frustrating the purposes of  the NLRA.

     Companies that employ both union and non-union employees, 
however, should remember that union employees still have a Wein-
garten right to have union representation during any investigatory 
interview where a supervisor asks an employee for information 
which could be used as a basis for discipline or asks an employee to 
defend his or her conduct.  Although management is not required 
to inform the employee of  his or her Weingarten rights, once an 
employee asserts this right, the employer has three options: (1) 
Stop the questioning until the representative arrives; (2) Call off  
the interview; or, (3) Tell the employee that it will call off  the in-
terview unless the employee voluntarily gives up his/her rights to 
a union representative. A violation of  an employee’s Weingarten 
rights could subject a company to action by the NLRB.

     Because the NLRB’s 2004 reversal represents the fourth time 
since 1975 that the NLRB has changed its opinion on the appli-
cability of  Weingarten rights to non-union employees, employers 

should continue to monitor this area for future changes.
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